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BEFORE  THE  MEMBER,  MOTOR  ACCIDENT  CLAIMS

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI

                     MAC Case No.20 (Death)/2016
Parties:- 
1.Smt.  Bharati Bezbaruah

2.Sri Chandan Bezbaruah

3.Miss Inita Bezbaruah   

4.Sri Apurba Bezbaruah                             - claimants.

    -V E R S U S -
1.The Reliance General Insurance  Co. Ltd.  

2.Nanda Kumar Sinha

3.Ashim Marjit                                     - Opp. Parties.

Present:   Sri A. Bhattacharyya, AJS,
      Presiding Officer/ Member,

            MACT, Nalbari.
Appearance:-
For the claimant         :  Ld. Advocate Sri R.K. Sarma.

For the Opp. No.1       :  Ld. Advocate Sri R. Bhattacharyya.

Date of Argument        : 04.06.18.

Date of Judgment        : 29.06.18.
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    ( J U  D  G  M  E  N  T )

      This is an  application filed U/S 166  and  140 of the Motor

Vehicles Act’ 1988 by the claimants who are the wife, two sons

and  one daughter of the deceased, Late Biren Bezbaruah, resident

of Village Akhara, P.O.Suradi in the District of Nalbari, Assam who

allegedly expired in a motor vehicular accident which occurred on

21.08.2013 at about 9 p.m at Karaiguri Narikoli under Sipajhar

Police Station in the District of Darrang, Assam.

It may be mentioned herein that the present claimants filed

an earlier claim petition, being MAC Case No.332/13(Death) under

section 163-A of the Motor Vehicles Act before this Tribunal which

was withdrawn on 20.04.16 at the stage of argument.

After filing of the present MAC Case No.20/16 (death), the

opposite party No.1, the Insurance Co. filed a petition to dismiss

the present claim petition. The said petition was rejected by this

Tribunal by order dated 11.04.17.

Record reveals that after filing of the present case on 9.5.16,

the claimants took steps for service of notice upon the opposite

parties which is reflected by the Postal Registration receipts dated
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27.05.16 as well as the  returned  postal A/D Card in respect of

opposite party No.2, Nanda Kumar Sinha, owner of the  offending

truck. Thereafter vide order dated 16.08.16 passed by  my learned

Predecessor-in-office,the case proceeded ex-parte against opposite

party Nos.2 & 3, namely, owner and driver respectively of the

offending truck.

 Brief facts  of the case as revealed from the  claim petition

as  well  as  the  evidence  of  the  claimants  is  that  Late  Biren

Bezbaruah, aged about 46 years was a  resident of Village Akhara,

P.O.  Suradi under Nalbari Police Station in the District of Nalbari,

Assam.

In para 21 of the claim petition,  the claimants have stated

that on 21.08.13 while deceased Biren Bezbaruah was travelling

by Truck No.WB-41-G/1905 from Akhara towards Tezpur as cleaner

of the said vehicle, at  Karaiguri Narikoli under Sipajhar Police

Station,the said Truck met with a dreaded accident and the Truck

took  three overturns and fell down  at some distance from the

road due to rash and negligent driving by the opposite party No.3,

Sri Ashim Marjit, the driver of the  offending Truck.

 According  to  the  claimants,  at  the  impact  of  taking
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overturns, the deceased was thrown out  of the vehicle and the

vehicle ran over him. In the said accident, the deceased  sustained

crush injuries  on his head as well as other injuries and he died

on the spot. The police  brought the dead body to Mangaldoi Civil

Hospital and Postmortem  examination was conducted there.

In  his  evidence  on  affidavit,  the  claimant  No.2,  Chandan

Bezbaruah as PW-1 stated that due to  excessive speed the Truck

became out  of control of the driver and its brakes did not  work.

When the said Truck took a  U-turn  at  Karaiguri Narikoli under

Sipajhar  Police Station, the said Truck went  off the road and

took three overturns.

 According  to  the  claimants,  at  the  time  of  conducting

postmortem examination upon the dead body of the deceased, as

no family members or  relatives of the deceased  was present  and

as the driver of the truck also fled away  leaving the Truck over

turned, so the  name of the deceased could not be known to the

doctor  or  police  and  hence,  in  the  postmortem  report,  the

deceased's  name  was  not  written  and  in  its  place,  the  word

“unidentified” was written.

According to the claimants,  usually  the deceased used to
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return  from  one  trip  within  seven  days  but  on  the  particular

occasion,  when the  deceased did  not   return  within  the usual

period,  the  claimant No.2, Chandan Bezbaruah and his younger

brother  and  friends  went  out  in  search  of  the  deceased  on

29.08.13 and during search, the fateful incident came to be known

to them. According to the claimant  No.2, Chandan Bezbaruah who

had gone to  Sipajhar Police Station, the deceased whose dead

body was already disposed of  by police by then, the deceased was

identified with the help of his wearing  apparels and  photographs

available  at  Sipajhar  Police  Station  and  by  comparing  the

photographs with that ones  brought by them from their home.

Thereafter,  the claimant  No.2, Chandan Bezbaruah lodged  F.I.R.

before the O/C, SipajharPolice Station on 29.08.13 and accordingly,

Sipajhar  P.S Case No.274/13 U/S 279/304-(A) IPC was registered.

On  completion  of  investigation,  the  police  filed  charge-sheet

against the  opposite party No.3, Sri Ashim Marjit, the driver of

the  offending Truck.

According to the claimants, the deceased was aged about 46

years at the time of his death who earned Rs.4,500/- pm as wages

by serving  as a cleaner of the fateful Truck. 

According  to  the  claimants,  the  deceased's  wages  was
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increasing month after month.  

According to the claimants, the offending Truck No. WB-41-

G/1905  was  duly  insured  with  the  opposite  party  No.1,  the

Reliance  General  Insurance  Co.  Ltd.  Vide  Cover  Note

No.1509532334000270  valid  from 04.02.13  to  03.02.14  whereas

the accident occurred on 21.08.13 i.e. during the continuance and

validity of the insurance policy. Further, the Insurance Co. has not

denied the Policy.

Accordingly,  the  claimants  claimed  Rs.15,00,000/-  as

compensation on various heads from the opposite parties.

The opposite party No.1, the Reliance General Insurance Co.

Ltd.  filed  its  written  statement  taking  various  general  pleas.

Further,  the Insurance Co. also took the plea that the present

claim  petition  being  MAC  Case  No.20/16  (Death)  is  not

maintainable  as  the  claimants  had  already  filed  MAC  Case

No.332/13(Death) which was withdrawn on 20.04 16. Further, the

Insurance Co. made a general denial of  all the statements and

averments made in the claim petition and put the claimants to

strict proof  thereof.  Further, in para 21 of the written statement,

the Insurance Co. denied the  occurrence/accident and the alleged
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death of Late Biren Bezbaruah in the accident. In para 22 of the

written statement, the Insurance Co. referred to  Sipajhar  P.S.

G.D.Entry  No.385 dated 21.08.13 to the effect that an unidentified

person was knocked down  by a Truck. The Insurance Co. denied

the  death  of  deceased   Biren  Bezbaruah  in  the  accident  in

question as the name of the deceased  did not find place in the

charge-sheet filed by the police in connection with Sipajhar  P.S

Case No.274/13 as well as in the postmortem examination report

prepared at  Mangaldoi Civil Hospital, wherein the name of the

deceased was mentioned  as ------ “unidentified”.  Further,  the

Insurance Co.  also took the plea that   the claimant No.2 who

lodged the F.I.R stated therein that  his father was  travelling in

the Truck but he  failed to state and mention the very material

and significant fact that his father,  Late Biren Bezbaruah  was

travelling as a cleaner of the Truck.

In para 25 of the written statement, the Insurance Co. has

taken a specific plea that the liability  of the Insurance Co. shall

be  subject  to  fulfillment  of  the  terms  and  conditions  of  the

Insurance Policy which are available  to the  Insurance Co. as per

Section 149 (2) of the Motor Vehicles Act.

Accordingly,the Insurance Co. stated that the claimants
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have filed the present case  which is false and  fabricated one for

wrongful gain and, therefore, the same is liable to be dismissed

with cost.

As stated earlier, the case proceeded ex-parte against the

opposite party Nos.2 &3,  vide order dated 16.08.16 passed by my

ld. predecessor-in-office

Based on the pleadings the following issues were framed :-

                               The issues are:

(i) Whether Biren Bezbaruah died in an accident occurred on

21.08.13 at about 9 p.m due to rash and negligent driving of

the driver of the offending vehicle  No.WB-41-G/1905 (Truck)

?

(ii)

(ii)     Whether the claimants are entitled to get any compensation

as prayed for, and if so, to what extent and from whom?

(iii)     To what other relief or reliefs the claimants are  entitled  

to?
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 During  the  course  of  the  inquiry,  the  claimant  No.2,

Chandan Bezbaruah who is the son of  deceased examined himself

as PW1; one Sri Manoranjan Sarma as PW 2; and the Investigating

Officer of Sipajhar P.S Case No.274/13 Sri Narendra Hazarika as

PW-3.

By way of rebuttal evidence, the opposite party No.1, the

Reliance General Insurance Co. Ltd. examined Miss Debajani Deori,

Legal Officer  of the  Insurance Co. as  DW-1.

I have heard  Sri R.K. Sarma, ld. Counsel for the claimants

and Sri R.Bhattacharyya, ld. Counsel for the opposite party No.1,

the   Reliance General Insurance Co. Ltd. 

I have also carefully gone through the case record including

the evidence, both oral and documentary.

Decision and reasons for decision:-
Issue  No.1

For deciding Issue No.1 it is to be determined and

decided  whether  Biren  Bezbaruah  expired  as  a  result  of  the

accident which occurred  on 21.08.13 at about 9 p.m  at Karaiguri
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Narikoli  under  Sipajhar  Police  Station  involving  the  offending

Truck  No.  WB-41-G/1905  and  whether  the  said  accident  was

caused due to rash and negligent driving on the part of the driver

of the aforesaid Truck. 

In the present case none of the three claimants' witnesses

are eye witnesses. However, the claimants have filed the Accident

Information Report  in Form 54, F.I.R.,  seizure-list,  MVI Report,

charge-sheet and postmortem report in support  of their case.

The Insurance Co. by way of giving rebuttal evidence  as

well as  by  cross-examining the claimants' witnesses have  not

only denied death of  deceased Biren Bezbaruah in the accident

but  they have also questioned the fact as to in  what capacity

Biren Bezbaruah was travelling in the truck. The Insurance Co. has

denied the fact that  Biren Bezbaruah was travelling as a cleaner

of the truck.

The question as to whether in what  capacity the  deceased

Biren Bezbaruah was travelling in the truck will  be decided in

Issue Nos. 2 & 3.
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 The  claimant No.2, Chandan Bezbaruah as PW-1  in his

evidence on affidavit stated that  his father was a cleaner of the

aforesaid truck  No.WB-41-G/1905 and that on 21.08.13 said  Biren

Bezbaruah boarded  the truck at Akhara,  Nalbari towards Tezpur

when the accident took place  at Karaiguri Narikoli under Sipajhar

Police Station leading to his spot death.

According to PW-1 the accident was caused due to rash and

negligent  driving by the driver and that the vehicle became out of

control of the driver. PW-1  stated that due to excessive  speed

the brakes of the truck did not work  when it took a U-turn at

Karaiguri Narikoli  under Sipajhar Police Station and the vehicle

went off the road and took  three over turns. The deceased fell

out of the truck when the said truck  overturned and the vehicle

rolled over him as a result of which he sustained  crush injury  on

his head as well as other injuries in different parts of his body and

he  died on the spot. Thereafter, according to PW-1 police brought

the dead body to  Mangaldoi  Civil  Hospital  where postmortem

examination  was conducted. As no family members or relatives of

the  deceased  were  present  during  postmortem  examination  to

identify the deceased, the name of the deceased was stated to be

“unidentified” in the postmortem report.



12

According  to  PW-1  who  is  the  son  of  the  deceased,  the

deceased usually returned from one trip within  seven days but

on this   occasion,  when his father  did not   return within the

usual  period,  PW-1  accompanied  by  his  younger  brother  and

friend  went out in search  of him on 29.08.13 and during such

search the fateful incident came to be known to them.  According

to PW-1, he saw the wearing apparels  of his father as well as

photographs  taken  by  police  at  Sipajhar  P.S.  and  thereafter

asserted before police that the person hit by the truck was his

father.

Thereafter  on 29.08.13 itself PW-1 lodged  the F.I.R. before

the O/C Sipajhar  P.S. whereupon  Sipajhar  P.S Case No.274/13

U/S 279/304-(A) IPC was registered.  In  his evidence  PW-1 also

stated  that  police  filed  charge-sheet  against  the  driver  of  the

offending truck on completion of investigation under the aforesaid

sections of law. 

During his cross-examination PW-1 stated that he worked as

a cook in one line hotel (Dhaba) at Barama. He stated that his

father worked as a cleaner/helper of the truck. He also stated that

the accident occurred on 21.08.2013 at  Karaiguri Narikoli under

Sipajhar  Police Station  and that they came to know regarding
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the accident after about eight days. He stated that they found  the

truck  at Sipajhar  P.S. but they did not see the dead body of his

father which had been disposed of by police by then.  PW-1 stated

that police of Sipajhar  P.S. told them that the dead body was  of

his  father  after seeing his photographs which they had taken

with them.

During his cross-examination PW-1 stated that he lodged the

F.I.R.  on 29.08.2013  but he did not state therein that his father

was a cleaner/helper. He stated his father's  age to be 50 years in

the F.I.R. 

PW-1  further  stated  that  he  did  not  meet  the  owner  or

driver  at Sipajhar  P.S. He also  admitted that he had not filed

any documentary evidence to prove that  his father worked as a

cleaner/helper in the truck. He also stated that the  charge-sheet

does not contain the name of his father as deceased. PW-1 further

stated that after death  of his father they did not meet the owner

or driver of the truck though he denied the suggestion that he

does not  know the owner, driver or  handyman   of the offending

truck. PW-1  also  admitted that the postmortem report does not

contain the name of his father. He denied the suggestion that the

deceased  who expired  in the accident was not his father.
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 PW-1 also stated that he has not cited  or examined the

owner or driver  of the offending truck as witness.

PW 2 is Manoranjan Sarma, resident of Village Akhara in the

District  of   Nalbari,  Assam.  During  his  examination-in-chief  on

affidavit, PW-2 stated that  on 21.08.13 deceased  Biren Bezbaruah

was proceeding from Nalbari towards Tezpur employed by opposite

party Nos . 2 & 3 (  owner and driver  of the offending truck) as

cleaner of  Truck No.WB-41-G/1905.  At about  9 p.m the said

truck met with an accident at Karaiguri Narikoli under Sipajhar

Police Station due to rash and negligent  driving by its driver. He

also stated that deceased Biren Bezbaruah  sustained fatal injuries

and expired on the spot.

 PW-2 further stated that the  deceased normally  used to

return from  one trip  within  seven days but  on that particular

occasion, as the deceased did not  return within the usual period,

the deceased's sons and relatives went out in search  of him and

during  search the fateful incident came to be known to them. 

During  his  cross-examination  PW  2,  Manoranjan  Sarma

stated that he worked as a cook in a line hotel and that  he did
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not go to  Sipajhar. PW 2 also  stated that he did not  see or

witness the accident. PW 2 admitted that he did not know the

owner, driver and handyman of the offending truck.

Most particularly  PW 2 stated during his cross-examination

that he never saw the deceased going in any truck at times. He

stated  that  he  had  come  to  depose  as  a  witness  on  being

requested by the claimants as they  belong to the same village.

PW-3  Sri  Narendra  Hazarika  who  appeared  before  the

Tribunal pursuant to service of summons/notice  upon him  stated

that  on 21.08.13 he was posted  as  Attached  Officer, Sipajhar

P.S.  Said  PW-3  stated  that  as  per  G.D.Entry  No.  385  dated

21.08.13 based on a telephonic information, he along with the O/C

of  Sipajhar   P.S.  went  to Karaiguri  on National  High Way 52

where the accident occurred involving one truck.  On reaching the

place of occurrence they found one potato laden Truck No. WB-41-

G/1905 falling in a  ditch by the side of the National High Way

52.  They also found one dead body of a middle aged male whose

body was lying by the side of the road.  The tyres of the truck

had run over the part of the right side of the head, right shoulder

and right hand  region. Local assembled persons could not identify

the said  dead body.  PW-3 stated that he  prepared  sketch map
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of the place of occurrence and inquest was  also conducted. He

also examined the nearby persons and recorded their statements.

According to PW-3 the witnesses stated that the aforesaid truck hit

a  person  whose   dead body was  found but  they  could  not

identify the dead body. Moreover, no eye witnesses were found.

 PW-3 further stated that as the dead body  could not be

identified,  he  made   a  prayer  before  the  District  Magistrate,

Mangaldoi for postmortem examination as well as for  preservation

of  the dead body for 72 hours.  W.T messages were transmitted

to all the police stations in Assam regarding  identification  of the

unidentified  dead body.

After  expiry of  72 hours, said PW-3  made a  prayer to

the District Magistrate for disposal  of  the dead body. Before

disposal  ,  police  took  photographs  of  the  dead  body  and  the

wearing apparels  /cloths were  preserved.  Thereafter,  the dead

body was duly disposed of.

 PW-3 further stated that on 29.08.13 , the owner and driver

of the aforesaid truck came to the Police Station and showed all

the vehicular documents and the truck as well as  the vehicular

documents  were seized. The driver was  arrested and he was
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examined and his statements was recorded.

As per the statement of the driver, Sri Ashim Marjit, the

potato  laden  truck  was  proceeding  from  Nalbari  side  towards

Tezpur. As there was no handyman, the driver took one person

with him in the truck from Nalbari. According to the statement of

the driver, the accident occurred  as the steering wheel  turned

towards the  left  side.   The driver saw the  aforesaid person

jumping  from the truck at the  time of accident. The driver did

not find  the aforesaid person after the accident. On  29.08.13 on

arrival at Sipajhar  P.S. the driver came to know regarding the

death  of  the  aforesaid  person  accompanying  the  driver  from

Nalbari in the truck.

PW-3 also  recorded  the  statement  of  Chandan  Bezbaruah

(claimant No.2/PW-1). As per his statement, he had  compared the

photographs of the dead body  taken by police with his father's

photographs which he had taken with him. After such  comparison

, he was satisfied by himself as well as  by police that the dead

body was of his father, Biren  Bezbaruah. PW-3 also stated that on

completion of investigation and after  completing all formalities, he

submitted charge-sheet No.129/13 dated 29.09.13 U/S 279/304-A

IPC  against the driver, Ashim  Marjit.
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Amongst others, PW-3 also proved the Accident Information

Report in Form 54 as Ext.1 and his signature thereon as  Ext.1(1).

 During his cross-examination PW-3 stated that as per his

opinion and investigation, he found  rash and  negligent driving on

the part of the Driver of the offending Truck. As per G.D. Entry

Number 385 dated 21.08.2013, the Truck had hit one unidentified

person.  PW-3 also stated that the dead body was identified by

Chandan Bezbaruah on 29.08.13, i.e. the date on which the F.I.R

was lodged. (It is to be remembered that unidentified dead body

was already disposed of by police as per law). 

During his cross-examination, PW-3 further stated that the

driver, Ashim Marjit did not identify the dead body. He also stated

that the driver did not tell him regarding the name of the person

accompanying him in the truck from Nalbari. PW-3 also stated that

the  statement  of  Chandan  Bezbaruah  does  not  reveal  that  he

identified the wearing apparels / clothes of the deceased. 

PW-3 further stated that he did not mention the name of the

deceased in the charge-sheet and that Chandan Bezbaruah did not

state in the F.I.R that his father was a cleaner of the truck. 
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PW-3  also  stated  that  he  never  visited  village  Akhara,

Nalbari  during  investigation.  PW-3  also  did  not  record  the

statement of the owner of the truck. 

PW-3 also admitted that he did not state in the charge-sheet

that the deceased was an employee or cleaner of the truck. PW-3

denied the suggestion that deceased was not properly identified.

At this juncture, it would be appropriate to refer to,  rely

upon  and follow the decision of our Hon'ble Gauhati High Court

regarding the standard of proof while deciding and adjudicating an

enquiry for compensation under the M.V. Act.

In the case of Ranu Bala Paul vs. Bani Chakraborty and
ors  reported in 1999(1) TAC 151(Gau) = (1998) 3 GLR 32 =
1998 (3) GLT 85= MANU/GH/0084/ 1998, in pare-8 thereof the
Hon'ble  High Court  held that :-

“in deciding a matter the Tribunal should bear in mind the

caution struck by the Apex Court that a claim before the Motor

Accidents Claims Tribunal is neither a criminal case nor a civil

case. In a criminal case in order to have conviction, the matter is
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to be proved beyond reasonable  doubt and in  a civil case the

matter is to be decided on the basis of preponderance of evidence,

but  in  a  claim  before  Motor  Accidents  Claims  Tribunal  the

standard of  proof  is   much below than what  is  required in  a

criminal  case  as   well  in  a   civil  case.  No doubt  before  the

Tribunal,  there must be some material on the basis of which  the

Tribunal can arrive or  decide things necessary to be decided for

awarding compensation. But the  Tribunal  is not expected to take

or to adopt the nicety of a  civil or of a criminal case.  After that

it is a summary enquiry and this is a legislation for the welfare of

the  society.  In case  N.K.V Bros(P) Ltd. petitioner V.M. Karumai

Ammal and others etc. respondents reported in AIR 1980-SC 1354,

the Supreme Court pointed out that the  Accident Tribunal must

take special care to see that innocent victims do no suffer and

person liable do not escape liability merely because of some doubt

and  some  obscurity  there.  The  Court  should  not  succumb  to

niceties, technicalities and mystic maybes.  The Court is bound to

take broad view of the whole matter that is what was not done in

the instant case.”

This decision of the  Hon'ble Gauhati High Court has been

referred to and followed by the  Hon'ble Delhi High Court in the

following two cases :-
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Chomandalam MS General Insurance Co.  Ltd. Vs.  Smti
Kamlesh MANU/DE/1644/2008  and in the case of United India
Insurance Co. Ltd. Vs. Deepak Goel MANU/DE/0309/2014.

In a recent decision of the  Hon'ble Gauhati High Court in

the case of  State  of  Mizoram and another  V.  Sh.  Ibomcha
Singh  and  another  reported  in  2013(3)   TAC 451(Gau),  in

para-23 thereof the  Hon'ble Gauhati High Court held as follows :-

“a  proceeding before the Tribunal  dealing  with a motor

accident  claim  is  neither  a  criminal  proceeding  nor  a  civil

proceeding.  Consequently,  in  a  claim  before  the  Tribunal,  the

standard of proof required to be satisfied by the claimant would be

much lower than in a criminal case where the charge has to be

proved beyond all  reasonable doubt and in a civil case where

issues are decided on  the basis of  preponderance of probability.”

In another decision of the Hon'ble Gauhati High Court in the

case of National Insurance Co. Ltd. Vs. Thangpuii and another
reported  in  2013(4)  GLT641,  the  Hon'ble  Gauhati  High  Court

relied upon,  amongst  others,  a police report  while deciding an

appeal under the M.V.Act.
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In the present case, the claimants have filed the present

claim  petition  claiming  compensation  for  the  death  of  their

predecessor-in-interest,  Late Biren Bezbaruah in the accident  in

question  which  occurred  on  21.08.13  at  about  9:00  pm  at

Karaiguri, Narikoli under Sipajhal PS. 

Admittedly there are no eye witnesses in the present case. 

However, the evidence on record reveals that the driver of

the truck, Ashim Marjit took one person with him in the truck

from Nalbari and just before the time of the accident, the said

person jumped from the truck. It has also come on record that the

person was crushed by the tyres of the truck.

In this connection, Sipajhar  G.D. Entry Number 385 dated

21.08.2013 was recorded.

The evidence of  PW-3 who is the Investigating Officer of

Sipajhar  PS  Case  No.  274/13  also  indicates  that  Chandan

Bezbaruah,  son  of  the  deceased  did  go  to  Sipajhar  PS  and

identified the photographs of his father (Biren Bezbaruah) taken by

Police. Police had also issued Accident Information Report in Form

54 which has been exhibited as Ext. 1 which reveals that Biren
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Bezbaruah  expired  in  the  accident  in  question.  The   Accident

Information Report in Form 54 is a statutory document. Further it

has come on record that police also filed charge-sheet against the

driver of the offending truck. 

In view of the above discussion, I am of the finding and

conclusion that deceased Biren Bezbaruah expired as a result of

the  accident  which  occurred  on  21.08.13  at  Karaiguri  Narikoli

under Sipajhar PS and that said accident was caused due to rash

and negligent driving on the part of the driver of the offending

truck No. WB-41G/1905.

Accordingly Issue No.1 is decided in favour of the claimants.

 -:Issue Nos.2 & 3 :-
In  the  instant  case,  the  claimants  have  asserted  that

deceased Biren Bezbaruah was aged about 46 Years and that he

was a cleaner of  the offending truck No. WB-41-G/1905 having

monthly income of Rs. 4500/- . However, the claimants have not

been able to show and prove any documentary evidence regarding

the age of the deceased apart from mere assertion.

The postmortem report is also not indicative of the age of
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the deceased and the postmortem report states that an identified

dead  body  was  examined.  However,  claimant  No.  2,  Chandan

Bezbaruah who lodged the F.I.R stated his date of birth to be

01.02.1983.  Therefore,  he was aged 30 Years in  the  month of

August 2013. Assuming there is a gap of 20/22 years between the

claimant  No.  2,  Chandan  Bezbaruah  and  his  father  Biren

Bezbaruah, the age of deceased Biren Bezbaruah can be taken to

be around 50-52 years on the date of accident. 

Therefore,  the appropriate multiplier for the said age as per

the decision of  Sarla Verma Vs Delhi Transport Corporation is
11.

The  claimants  have  also  asserted  that  deceased  Biren

Bezbaruah was a cleaner of the offending truck No. WB-41-G/1905.

However, they have failed to prove the same to the satisfaction of

the Tribunal. 

However,  a  50-52  years  old  person  having  his  family

consisting of his wife and children can expected to earn Rs 150/-

per day by doing any kind of  work and as such,  the monthly

income of the deceased is taken to be Rs.4,500/-.
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It has come on record that all the sons of the deceased are

major and the youngest son is aged about 24 years. Therefore, the

sons are not taken to be dependents of the deceased. But, the wife

and unmarried daughter are taken to be his dependents. 

Now, taking the monthly income of the deceased to be Rs.

4500/- and accordingly the annual income  of the deceased comes

to Rs.4,500/-  X 12= Rs.54,000/-.

 As the deceased left behind his wife and  one daughter   as

dependents, there has to be a deduction of  1/3rd of the annual

income of   the  deceased  towards  his  own personal  and living

expenses. 

Now  1/3rd of Rs.54,000/- is Rs.18,000/-.

Now by deducting Rs.18,000/- from Rs.54,000/- the  annual

loss  of  dependency  comes  to  Rs.54,000/-  (-)  Rs.18,000/-  =

Rs.36,000/-.

Now by multiplying the said amount of  Rs.36,000/- by the

appropriate multiplier 11, the total comes to Rs.3,96,000/-.
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To this amount, another amount of  Rs.40,000/- is  awarded

to  the  claimant  No.1,  being  the  wife  on  the  head  of  loss  of

consortium.  

Another amount of Rs.15,000/- is  awarded to the claimants

on the head of loss of estate.

Further amount of Rs.15,000/- is  awarded to the claimants

on the head of  funeral expenses.

Thus, in total, the claimants  are entitled to  Rs.3,96,00/-+

Rs.40,000/- + Rs.15,000/- + Rs.15,000/- = Rs.4,66,000/-  (Rupees
four lakhs sixty six thousand ) only.

Now,  coming  to  the  question  as  to  by  whom  the

compensation amount is to be borne, it is necessary to decide the

question as to in what capacity the deceased, Biren Bezbaruah was

travelling  in  the  truck  from Nalbari  towards  Tezpur  when  the

accident  occurred  on  21.08.2013  at  Karaiguri  Narikoli  under

Sipajhar PS. 

As discussed above the claimants have stated and asserted

that their father Biren Bezbaruah was a cleaner of the truck.
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It is an admitted fact in the present case that the truck in

question was a transport vehicle being a goods carrier. The said

truck was also admittedly under valid insurance policy which was

a package/comprehensive one. 

In the instant case, the evidence of PW-2, Monoranjan Sarma

would indicate that decease Biren Bezbaruah boarded the truck at

Nalbari  towards Tezpur only once.  He never saw the deceased

going in any truck at times. 

Further, in the instant case the owner and driver of the

truck have not come forward to contest the case. As stated above,

the  case  proceeded  ex-parte  against  them  vide  order  dated

16.08.16 passed by my ld. Predecessor-in-office. 

The  evidence  of  PW-3 is  also  indicative  of  the  fact  that

deceased only travelled in the truck which met with an accident

causing his death. PW-3 who recorded that statement of the driver

did  not  say  that  the  driver  ever  stated  that  deceased  was  a

cleaner of the truck. PW-3 also did not record the statement of the

owner of the offending truck. 

The claimant No. 2, Chandan Bezbaruah (PW-1) who lodged
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the F.I.R also did not state therein that his father was a cleaner of

the truck. This is a very material omission in the mind of the

Tribunal. 

From the whole evidence of the record coupled with the fact

that the driver and owner of the truck chose not to contest the

case, it is held that deceased Biren Bezbaruah was not a cleaner

of the offending truck but that he was a gratuitous passenger of
the offending truck. 

In view of the above, though the offending truck was duly

insured on the date of accident, it is held that there was violation

of policy condition on the part of the driver and owner of the

offending  truck  in  carrying  a  gratuitous  passenger  in  a  goods

vehicle. 

Therefore,  the  compensation  amount  of  Rs.4,66,000/-
(Rupees four lakhs sixty six thousand )   is to be borne jointly
and severally by the opposite party Nos. 2 and 3, namely, Nanda

Kumar Sinha,  owner and Ashim Marjit,  driver  of  the offending

truck No. WB-41-G/1905. The opposite party No.1, Insurance Co. is

absolved of any liability, whatsoever.
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                        (  O  R  D   E  R  )
   In the result, the claim petition filed by the claimants is

allowed.  The  total  amount  of  compensation  to  the  tune  of

Rs.4,66,000/-  (Rupees four lakhs sixty six thousand )  only as
calculated on different  heads is  awarded to the claimants.  The

opposite party Nos. 2 and 3, namely, Nanda Kumar Sinha, owner

and Ashim Marjit, driver of the offending truck No. WB-41-G/1905

are  jointly  and  severally  directed  to  pay  the  said  amount  of

compensation to the claimants within 60 days from today failing

which interest @ 6% per annum be calculated from the date of

filing of the claim petition on the awarded amount until realization.

This MAC Case is disposed of accordingly, on contest.

Judgment prepared, signed and pronounced, today the 29th

Day of June, 2018 in the open court.

                                 Presiding Officer/ Member,

MACT, Nalbari. 

Dictated & corrected by me. 

   Presiding Officer/ Member,

MACT, Nalbari.
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                   MAC Case No.20 (Death)/2016
                 (  O  R  D  E  R )

29.06.2018.

Both sides are present.

Judgment prepared in separate sheets are appended in the

case record.

   In the result, the claim petition filed by the claimants is

allowed.  The  total  amount  of  compensation  to  the  tune  of

Rs.4,66,000/-  (Rupees four lakhs sixty six thousand )  only as
calculated on different  heads is  awarded to the claimants.  The

opposite party Nos. 2 and 3, namely, Nanda Kumar Sinha, owner

and Ashim Marjit, driver of the offending truck No. WB-41-G/1905

are  jointly  and  severally  directed  to  pay  the  said  amount  of

compensation to the claimants within 60 days from today failing

which interest @ 6% per annum be calculated from the date of

filing of the claim petition on the awarded amount until realization.

This MAC Case is disposed of accordingly, on contest.
    

                           Presiding Officer/ Member,

                           MACT, Nalbari. 


